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INTRODUCTIONȱ
ȱ
Hearingȱ CoȬChairmenȱ D’Amatoȱ andȱ Houston,ȱMembersȱ ofȱ theȱ Commission,ȱ
thankȱ youȱ forȱ thisȱ opportunityȱ toȱ addressȱ theȱ Commissionȱ inȱ intellectualȱ
propertyȱ(IP)ȱissuesȱinȱChinaȱand,ȱinȱparticular,ȱtheȱproblemsȱinȱIPȱenforcementȱ
inȱChina.ȱ
ȱ
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Inȱ 1995,ȱ Williamȱ Alfordȱ publishedȱ aȱ bookȱ onȱ “intellectualȱ propertyȱ lawȱ inȱ
Chineseȱcivilization”ȱentitledȱToȱStealȱaȱBookȱisȱanȱElegantȱOffense.ȱȱTheȱtitleȱofferedȱ
aȱsanguine,ȱifȱnotȱdepressing,ȱcommentaryȱofȱU.S.ȱconcernsȱinȱthisȱarea.ȱȱByȱthatȱ
year,ȱ theȱ Unitedȱ Statesȱ andȱ Chinaȱ hadȱ alreadyȱ concludedȱ threeȱ bilateralȱ
agreementsȱ inȱ whichȱ Chinaȱ pledgedȱ improvedȱ protectionȱ ofȱ intellectualȱ
property.ȱ ȱ (Inȱ 1996,ȱ theȱpartiesȱwouldȱ concludeȱ yetȱ anotherȱ SinoȬAmericanȱ IPȱ
agreement.)1
ȱ

YetȱifȱAlford’sȱtitleȱseemedȱpessimisticallyȱaccurate,ȱChineseȱsocietyȱprovedȱitselfȱ
–ȱ asȱ inȱ soȱmanyȱ areasȱ –ȱ capableȱ ofȱ amazinglyȱ fastȱ change.ȱ ȱ Iȱ haveȱ hadȱ theȱ
pleasureȱ ofȱ followingȱ thatȱ developmentȱ atȱ aȱ distance,ȱ firstȱ asȱ aȱ governmentȱ
officialȱand,ȱnow,ȱasȱaȱlegalȱacademic.ȱȱȱ

ȱ
Inȱ theȱ lastȱ threeȱdecades,ȱChinaȱhasȱmadeȱ enormousȱprogressȱ inȱdevelopingȱaȱ
modernȱ systemȱ ofȱ intellectualȱpropertyȱ law.ȱ ȱGivenȱ theȱ intellectualȱ “distance”ȱ
Chinaȱhasȱtraveledȱ–ȱmanifestedȱbyȱAlford’sȱtitleȱȬȬȱitsȱachievementȱinȱdevelopingȱ
itsȱintellectualȱpropertyȱsystemȱmayȱbeȱunprecedented.ȱȱȱȱThisȱisȱnotȱjustȱaȱmatterȱ
ofȱ theȱ lawȱasȱwrittenȱonȱ theȱstatuteȱbooks,ȱbutȱalsoȱ inȱ theȱ impressiveȱgroupȱofȱ
Chineseȱ leaders,ȱ officials,ȱ businessȱ people,ȱ journalists,ȱ andȱ academicsȱ whoȱ
understand,ȱsupport,ȱandȱadvocateȱonȱbehalfȱofȱ intellectualȱpropertyȱ law.ȱ ȱ Justȱ
tenȱdaysȱago,ȱIȱhadȱtheȱpleasureȱofȱmeetingȱinȱNewȱYorkȱwithȱMr.ȱXINGȱShengȬ
cai,ȱtheȱDeputyȱDirectorȱofȱChina’sȱStateȱIntellectualȱPropertyȱOfficeȱ(SIPO)ȱandȱaȱ
delegationȱ ofȱ SIPOȱ officials.ȱ ȱ ȱ Iȱ wasȱ struckȱ withȱ theseȱ officials’ȱ depthȱ ofȱ
knowledgeȱaboutȱandȱcommitmentȱtoȱChina’sȱintellectualȱpropertyȱsystem.ȱȱOverȱ
theȱyears,ȱ Iȱhaveȱconsistentlyȱhadȱ theȱsameȱpositiveȱ impressionȱofȱcommitmentȱ
andȱ seriousness,ȱ whetherȱ inȱ meetingsȱ withȱ MOFTECȱ officialsȱ orȱ Chineseȱ
academics.ȱȱ

ȱ
Atȱtheȱsameȱtime,ȱenforcementȱofȱintellectualȱpropertyȱlawȱremainsȱveryȱweakȱinȱ
China.ȱȱGivenȱtheȱsizeȱofȱtheȱChineseȱpopulationȱandȱtheȱstrengthȱofȱitȱeconomy,ȱ
totalȱ intellectualȱpropertyȱ infringementȱ inȱ thatȱoneȱcountryȱprobablyȱdwarfsȱallȱ
intellectualȱ propertyȱ violationsȱ inȱ aȱ dozenȱ smallerȱ countriesȱ –ȱ developedȱ andȱ
developingȱ ȬȬȱ combined.2ȱ ȱ Asȱ aȱ 2005ȱ reportȱ fromȱ theȱ Chineseȱ governmentȱ
concludesȱ modestlyȱ –ȱ andȱ realisticallyȱ ȬȬȱ “aȱ completeȱ IPRȱ protectionȱ systemȱ
cannotȱbeȱestablishedȱovernight.ȱȱChinaȱhasȱaȱlongȱwayȱtoȱgo.”3ȱȱTheȱproblemȱisȱ
thatȱ persistingȱ levelsȱ ofȱ intellectualȱ propertyȱ piracyȱ inȱ Chinaȱ hasȱ costȱ andȱ
continuesȱtoȱcostȱAmericanȱcompaniesȱbillionsȱofȱdollars.ȱ
ȱ
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Itȱ isȱ forȱ thatȱreasonȱ thatȱ theȱUnitedȱStatesȱ isȱconsideringȱ theȱstepsȱ itȱmightȱ takeȱ
withinȱ theȱWorldȱTradeȱOrganizationȱ (WTO)ȱ toȱpressȱChinaȱ toȱ improveȱ itsȱ IPȱ
enforcement.ȱȱWhileȱbringingȱaȱWTOȱ“disputeȱsettlement”ȱcaseȱagainstȱChinaȱforȱ
deficientȱIPȱenforcementȱneedsȱtoȱbeȱexploredȱfully,ȱitȱisȱimportantȱtoȱunderstandȱ
thatȱsuchȱaȱWTOȱcaseȱagainstȱChinaȱcouldȱbeȱextremelyȱhighȱstakesȱȬȬȱnotȱjustȱforȱ
internationalȱ intellectualȱ propertyȱ legalȱ norms,ȱ butȱ forȱ theȱ entireȱ systemȱ ofȱ
internationalȱtradeȱlawȱandȱtheȱfutureȱofȱtheȱWTO.ȱ
ȱ
SomeoneȱatȱtheseȱhearingsȱmayȱrepeatȱtheȱoldȱsawȱthatȱtheȱChineseȱcharacterȱforȱ
“crisis”ȱ[whichȱisȱ“weiji”ȱinȱMandarin]ȱmeansȱdangerȱ+ȱopportunity.ȱȱȱThatȱisȱanȱ
inaccurateȱ understandingȱ ofȱ Chineseȱ logographs:ȱ theȱ meaningȱ ofȱ “weiji”ȱ isȱ
actuallyȱ closerȱ toȱ “dangerousȱ turningȱ point”ȱ withoutȱ theȱ sillyȱ spinȱ aboutȱ
“opportunity.”4ȱȱWeȱmustȱacceptȱthatȱaȱWTOȱcaseȱagainstȱChinaȱforȱdeficientȱIPȱ
enforcementȱwouldȱbeȱweijiȱ ȬȬȱ aȱmomentȱwhenȱ thingsȱ couldȱgoȱ awryȱ inȱ SinoȬ
Americanȱ relations.ȱ ȱ Becauseȱ ofȱ theȱ highȱ stakes,ȱ bothȱAmericanȱ andȱ Chineseȱ
officialsȱmustȱmakeȱsureȱthatȱanyȱsuchȱWTOȱcaseȱisȱhandledȱasȱaȱmatterȱbetweenȱ
friendsȱ –ȱ intentȱ onȱ settlingȱ aȱ disagreementȱ inȱ aȱwayȱ thatȱ contributesȱ toȱ theirȱ
growingȱfriendship.ȱ

ȱȱ

THEȱEXTENTȱOFȱINFRINGEMENTȱINȱCHINAȱ
ȱ
Manyȱofȱ theȱpeopleȱ testifyingȱbeforeȱ theȱCommissionȱwillȱ layȱoutȱ theȱavailableȱ
dataȱonȱ IPȱ infringementȱ inȱChina.ȱ ȱCommentatorsȱgenerallyȱ takeȱ theȱviewȱ thatȱ
“[i]nȱ China,ȱ commercialȱ counterfeitingȱ hasȱ reachedȱ epidemicȱ proportions.”5ȱȱ
Indeed,ȱ“rampant”ȱseemsȱtoȱbeȱtheȱfavoredȱwordȱtoȱdescribeȱtheȱlevelȱofȱpiracyȱ
inȱ China;6ȱ itȱ appearsȱ evenȱ oneȱ seniorȱ Chineseȱ officialȱ hasȱ describedȱ patentȱ
infringementȱasȱ“ratherȱrampant.”7ȱȱȱ
ȱ
Thereȱareȱatȱ leastȱ threeȱ thingsȱaboutȱourȱdataȱonȱ IPȱ infringementȱ inȱChinaȱ thatȱ
areȱimportantȱtoȱremember.ȱ

ȱ
First,ȱ despiteȱ substantiallyȱ increasedȱ enforcementȱ byȱ Chineseȱ authoritiesȱ –ȱ andȱ
impressiveȱ numbersȱ ofȱ reportedȱ cases,ȱ particularlyȱ forȱ trademarkȱ infringementȱ ȬȬȱ IPȱ
infringementȱdoesȱnotȱ seemȱ toȱhaveȱdiminishedȱ significantly.ȱ ȱAȱ2005ȱ surveyȱbyȱ theȱ
U.S.ȬChinaȱBusinessȱCouncilȱofȱitsȱmembershipȱfoundȱthatȱaȱresoundingȱmajorityȱ
(74%)ȱ thoughtȱ thatȱ IPȱ enforcementȱ wasȱ unchangedȱ orȱ deterioratingȱ inȱ theȱ
previousȱ12ȱmonthȱperiod,ȱwhileȱonlyȱ26%ȱ thoughtȱ theȱsituationȱhadȱ improvedȱ
overȱ theȱ sameȱ time.8ȱ ȱChinaȱcontinuesȱ toȱbeȱnotȱ justȱ theȱnumberȱoneȱ sourceȱofȱ

Written Statement of Professor Justin Hughes/t-2006-06-08-China.doc/page 3 



counterfeitȱ goodsȱ enteringȱ (orȱ attemptingȱ toȱ enter)ȱ theȱUnitedȱ States,ȱ butȱ theȱ
sourceȱofȱtheȱmajorityȱofȱcounterfeitȱgoodsȱintoȱtheȱU.S.9
ȱ
Second,ȱweȱ alwaysȱ knewȱ thatȱ thisȱ couldȱ beȱ aȱ significantȱ problemȱwithȱChina’sȱ rapidȱ
economicȱ developmentȱ andȱ accessionȱ toȱ theȱ WTO.ȱ ȱ Thereȱ haveȱ alwaysȱ beenȱ
substantialȱdoubtsȱ thatȱ theȱChineseȱGovernmentȱ couldȱ rampȱupȱ IPȱ lawȱandȱ IPȱ
enforcementȱ quicklyȱ enoughȱ followingȱ theȱ country’sȱ admissionȱ toȱ theȱWTO.10ȱȱ
Givenȱ theȱ enforcementȱ challengesȱ facedȱ dailyȱ inȱ OECDȱ countries,ȱ itȱ isȱ noȱ
surpriseȱthatȱweȱareȱinȱtheȱsituationȱweȱnowȱface.ȱȱ
ȱ
Third,ȱ lackȱofȱ transparencyȱ inȱChinaȱmakesȱ itȱdifficultȱ toȱgaugeȱ fullyȱ theȱsufficiencyȱorȱ
deficiencyȱ ofȱ Chineseȱ IPȱ enforcement.ȱ ȱ ȱ Again,ȱ creatingȱ WTOȬmandatedȱ
transparencyȱwithinȱChineseȱeconomicȱandȱgovernmentalȱactivitiesȱwasȱalwaysȱ
understoodȱ asȱ aȱ hugeȱ challengeȱ forȱ China.ȱ ȱ Whileȱ theȱ Chineseȱ haveȱ madeȱ
commendableȱ progressȱ inȱ disclosureȱ ofȱ theirȱ IPȱ enforcementȱ activities,ȱ
continuingȱlackȱofȱtransparencyȱcannotȱhelpȱbutȱaffectȱanyȱoutsider’sȱconclusionsȱ
aboutȱwhetherȱ Chinaȱ isȱmeetingȱ itsȱ TRIPSȱ enforcementȱ obligations.ȱ ȱ Forȱ thisȱ
reason,ȱ theȱwrittenȱ requestȱmadeȱbyȱ theȱUnitedȱStates,ȱ Japan,ȱandȱSwitzerlandȱ
underȱTRIPSȱArticleȱ63.3ȱisȱperfectlyȱreasonableȱ–ȱandȱshouldȱbeȱunderstoodȱbyȱ
Beijingȱ asȱ aȱ constructiveȱ effortȱbyȱBeijing’sȱWTOȱpartners.ȱ ȱ (Iȱwillȱ addressȱ theȱ
problemȱofȱtransparency,ȱdataȱgathering,ȱandȱburdenȱofȱproofȱbelow.)ȱ
ȱ

Beyondȱ theseȱ observations,ȱ thereȱ isȱ littleȱ aȱ lawȱ professorȱ canȱ addȱ toȱ theȱ
infringementȱ data,ȱ butȱ Iȱ canȱ relateȱ toȱ youȱ myȱ ownȱ privateȱ indicatorȱ ofȱ IPȱ
problemsȱ inȱ China.ȱ ȱ Inȱ 2000,ȱ walkingȱ fromȱ theȱ U.S.ȱ Embassyȱ towardȱ
Dongchag’an,ȱ Iȱwasȱ surprisedȱ toȱ beȱ offeredȱ aȱwideȱ rangeȱ ofȱpirateȱDVDsȱ justȱ
outsideȱ theȱ “Friendshipȱ Store,”ȱ China’sȱ traditionalȱ (andȱ official)ȱ flagshipȱ
departmentȱstore.ȱ ȱSinceȱ then,ȱonȱeveryȱsubsequentȱ trip,ȱ I’veȱstartedȱatȱ theȱU.S.ȱ
EmbassyȱandȱseenȱhowȱmanyȱfeetȱIȱhaveȱtoȱwalkȱbeforeȱaȱstreetȱvendorȱoffersȱmeȱ
pirateȱDVDs.ȱȱȱIt’sȱneverȱveryȱfar.ȱȱOnȱtheȱotherȱhand,ȱIȱhaveȱtoȱacknowledgeȱthatȱ
aȱlotȱofȱstreetȱvendorsȱcanȱbeȱseenȱonȱweekendsȱsellingȱdesignerȱhandbagsȱonȱtheȱ
sidewalksȱofȱNewȱYorkȱ–ȱandȱ Iȱ suspectȱ thatȱ theyȱareȱnotȱallȱ licensedȱbyȱLouisȱ
VuittonȱandȱKateȱSpade.ȱȱIPȱenforcementȱisȱtroublinglyȱproblematicȱinȱChina,ȱbutȱ
alsoȱ–ȱoccasionallyȱ–ȱitȱisȱproblematicȱinȱChinatownȱasȱwellȱasȱMainȱStreetȱUSA.ȱȱȱ
ȱ
Ifȱanything,ȱstreetȱvendorȱanecdotesȱfromȱeverywhereȱ–ȱfromȱMadridȱtoȱMumbaiȱ
ȬȬȱaddsȱemphasisȱforȱtheȱneedȱforȱtransparent,ȱverifiableȱenforcementȱdataȱfromȱ
China,ȱ soȱ thatȱ weȱ canȱ genuinelyȱ compareȱ theirȱ enforcementȱ activitiesȱ toȱ
enforcementȱactivitiesȱ inȱ jurisdictionsȱ likeȱ theȱUnitedȱStates,ȱ Japan,ȱHongȱKongȱ
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SAR,ȱKorea,ȱSingapore,ȱandȱNewȱZealandȱ–ȱallȱofȱwhomȱhaveȱ IPȱ infringementȱ
levelsȱfarȱbelowȱChina’s.ȱ

THEȱOPTIONSȱFORȱTHEȱUNITEDȱSTATESȱ
ȱ
Becauseȱ Chinaȱ isȱ nowȱ aȱmemberȱ ofȱ theȱWTOȱ theȱUnitedȱ States’ȱ optionsȱ areȱ
arguablyȱmoreȱ constrainedȱ thanȱ theyȱwereȱ 10ȱ yearsȱ ago.ȱ ȱ TheȱUnitedȱ States’ȱ
Specialȱ301ȱprocessȱonlyȱseriouslyȱthreatensȱaȱtradingȱpartnerȱwithȱsanctionsȱforȱ
lackȱofȱIPȱenforcementȱwhenȱthatȱtradingȱpartnerȱenjoysȱaccessȱtoȱtheȱU.S.ȱmarketȱ
beyondȱ whatȱ allȱWTOȱ membersȱ enjoyȱ underȱ normalȱ tradeȱ relations.ȱ ȱ Mostȱ
everyoneȱagreesȱthatȱaȱSpecialȱ301ȱdecisionȱtoȱsuspendȱsomeȱofȱtheȱtradeȱaccessȱ
thatȱChinaȱenjoysȱunderȱNTRȱwouldȱbeȱ illegalȱunderȱtheȱWTOȱrules.ȱ ȱSoȱaȱcaseȱ
underȱtheȱDSUȱisȱtheȱproperȱmechanismȱtoȱsuspendȱmarketȱconcessionsȱorȱtakeȱ
otherȱactionȱinȱresponseȱtoȱlackȱofȱIPȱenforcementȱinȱChina:ȱitȱisȱnotȱjustȱ“proper”ȱ
legally,ȱ itȱ isȱ appropriateȱ inȱ theȱ senseȱ thatȱ lackȱ ofȱ IPȱ enforcementȱ deprivesȱ
Americanȱ intellectualȱ propertyȱ ownersȱ ofȱ meaningfulȱ accessȱ toȱ theȱ Chineseȱ
market.ȱȱȱȱȱ

TheȱlegalȱtheoryȱofȱaȱWTOȱcaseȱwouldȱbeȱstraightforward,ȱbutȱthereȱisȱnoȱ
precedentȱforȱthisȱkindȱofȱcaseȱ

ȱ
So,ȱ theȱmostȱ straightforwardȱ questionȱ thatȱmembersȱ ofȱ theȱ Commissionȱmayȱ
wantȱ answeredȱ is:ȱwhatȱwouldȱbeȱ theȱbasisȱofȱ suchȱ aȱWTOȱ case?ȱWhatȱWTOȱ
rulesȱrelatedȱtoȱIPȱprotectionȱisȱChinaȱcurrentlyȱviolating?ȱȱȱȱTRIPSȱhasȱextensiveȱ
provisionsȱ onȱ whatȱ kindȱ ofȱ IPȱ enforcementȱ systemȱ aȱ WTOȱ Memberȱ mustȱ
provide,ȱ butȱmanyȱ ofȱ theseȱ provisionsȱ areȱ draftedȱ inȱ termsȱ ofȱwhatȱ kindsȱ ofȱ
proceduresȱorȱ remediesȱmustȱbeȱ createdȱwithinȱaȱ legalȱ system,ȱwithoutȱ clearlyȱ
mandatingȱ thatȱ theȱ proceduresȱ orȱ remediesȱ mustȱ beȱ regularlyȱ used.ȱ ȱ Forȱ
example,ȱ Articleȱ 50ȱ governingȱ “provisionalȱ measures”ȱ requiresȱ thatȱ “judicialȱ
authoritiesȱ shallȱ haveȱ theȱ authorityȱ toȱ orderȱ promptȱ andȱ effectiveȱ provisionalȱ
measures”ȱ withoutȱ layingȱ outȱ criteriaȱ forȱ whenȱ suchȱ provisionalȱ measuresȱ
shouldȱorȱmustȱbeȱused.ȱ ȱSimilarly,ȱArticleȱ46ȱ requiresȱ thatȱ“judicialȱauthoritesȱ
shallȱhaveȱ theȱauthority”ȱ toȱorderȱ thatȱ infringingȱgoodsȱbeȱdisposedȱofȱoutsideȱ
normalȱ“channelsȱofȱcommerce.”ȱwithoutȱrequiringȱsuchȱdisposal.ȱȱAȱcountryȱcanȱ
probablyȱbeȱinȱcomplianceȱwithȱallȱtheseȱprovisionsȱbyȱgivingȱpoliceȱandȱjudgesȱ
theseȱpowers,ȱevenȱifȱtheȱauthoritiesȱinfrequentlyȱuseȱtheseȱpowers.ȱ
ȱ
Instead,ȱaȱWTOȱcaseȱwouldȱprobablyȱdependȱlargelyȱonȱArticlesȱ41ȱandȱ61ȱofȱtheȱ
TRIPSȱAgreement.ȱȱArticleȱ41(1)ȱprovidesȱasȱfollows:ȱ
ȱ
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Memberȱ shallȱ ensureȱ thatȱ enforcementȱproceduresȱ asȱ specifiedȱ inȱ
thisȱ Partȱ areȱ availableȱ underȱ theirȱ lawȱ soȱ asȱ toȱ permitȱ effectiveȱ
actionȱagainstȱanyȱactȱofȱinfringementȱofȱintellectualȱpropertyȱrightsȱ
coveredȱ byȱ thisȱ Agreement,ȱ includingȱ expeditiousȱ remediesȱ toȱ
preventȱinfringementsȱandȱremediesȱwhichȱconstituteȱaȱdeterrentȱtoȱ
furtherȱinfringements.ȱ

ȱ
Articleȱ 61ȱ amplifiesȱ onȱ thisȱ inȱ regardsȱ toȱ criminalȱ enforcement,ȱ providing,ȱ inȱ
pertinentȱpart:ȱ
ȱ

Membersȱshallȱprovideȱforȱcriminalȱproceduresȱandȱpenaltiesȱtoȱbeȱ
appliedȱ atȱ leastȱ inȱ casesȱ ofȱwillfulȱ trademarkȱ counterfeitingȱ andȱ
copyrightȱpiracyȱonȱaȱcommercialȱscale.ȱ ȱRemediesȱavailableȱshallȱ
includeȱimprisonmentȱand/orȱmonetaryȱfinesȱsufficientȱtoȱprovideȱaȱ
deterrent,ȱconsistentlyȱwithȱtheȱlevelȱofȱpenaltiesȱappliedȱforȱcrimesȱ
ofȱaȱcorrespondingȱgravity.ȱ

ȱ
Theȱlegalȱargumentȱbasedȱonȱtheseȱprovisionsȱwouldȱbeȱstraightforwardȱquaȱlegalȱ
argument:ȱ ȱ [1]ȱ thatȱ “enforcementȱ procedures”ȱ areȱNOTȱ “available”ȱ inȱChina’sȱ
legalȱsystemȱ“soȱasȱ toȱpermitȱeffectiveȱaction”ȱagainstȱ infringementsȱ ȬȬȱbecauseȱ
“remediesȱwhichȱconstituteȱaȱdeterrentȱ toȱ furtherȱ infringements”ȱareȱnotȱ reallyȱ
“available”ȱ and,ȱ inȱ particular,ȱ [2]ȱ thatȱ criminalȱ prosecutionsȱ areȱ simplyȱ notȱ
happeningȱȱ“inȱcasesȱofȱwillfulȱtrademarkȱcounterfeitingȱandȱcopyrightȱpiracyȱonȱ
aȱcommercialȱscale.”ȱ
ȱ
Butȱaȱstraightforwardȱlegalȱtheoryȱdoesȱnotȱnecessarilyȱmeanȱanȱeasyȱcaseȱtoȱwin.ȱȱ
Atȱwhateverȱlevelȱtheȱcaseȱisȱformulated,ȱitȱisȱimportantȱtoȱunderstandȱthatȱthereȱ
isȱ noȱ precedentȱ atȱ theȱWTOȱ forȱ howȱ toȱ interpretȱ theseȱ internationalȱ treatyȱ
obligationsȱ toȱ provideȱ “effective”ȱ enforcementȱ proceduresȱ forȱ intellectualȱ
property.ȱȱȱȱ

ȱ
Thereȱhaveȱonlyȱbeenȱaȱ fewȱWTOȱdisputesȱ concerningȱ theȱTRIPSȱ enforcementȱ
provisionsȱandȱonlyȱoneȱofȱtheseȱprovidesȱanyȱmeaningfulȱguidanceȱtoȱtheȱkindȱ
ofȱcaseȱ theȱUnitedȱStatesȱwouldȱbringȱagainstȱChina.ȱ ȱTheȱotherȱdisputesȱwere,ȱ
first,ȱsettledȱbyȱmutualȱagreementȱ–ȱsoȱ thereȱareȱnoȱpanelȱdecisionsȱ thatȱwouldȱ
serveȱasȱprecedentȱ–ȱand,ȱsecond,ȱconcernedȱveryȱnarrowȱenforcementȱissues.ȱȱInȱ
theȱ caseȱ ofȱ theȱ Unitedȱ States’ȱ 1997ȱ disputeȱ withȱ Denmarkȱ andȱ Sweden,ȱ theȱ
problemȱwasȱaȱspecificȱdeficiencyȱ inȱ theȱDanishȱandȱSwedishȱcivilȱenforcementȱ
systems.11ȱ ȱ ȱ Inȱ theȱ caseȱ ofȱ theȱ Unitedȱ States’ȱ 1998ȱ disputeȱ withȱ Greece,ȱ theȱ
problemȱwasȱaȱveryȱspecificȱkindȱofȱ infringementȱ–ȱbyȱtelevisionȱstationsȱ–ȱthatȱ
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Greekȱ authoritiesȱwereȱ tolerating.12ȱ ȱTheȱ kindȱ ofȱ claimsȱ thatȱ theȱUnitedȱ Statesȱ
mightȱbringȱagainstȱChinaȱforȱdeficitȱIPȱenforcementȱwouldȱrequireȱmuchȱmoreȱ
interpretationȱofȱtheȱTRIPSȱenforcementȱprovisionsȱ–ȱwithȱaȱmuchȱgreaterȱrangeȱ
ofȱpossibleȱoutcomesȱandȱaȱconcomitantlyȱgreaterȱamountȱofȱpoliticalȱpressureȱonȱ
theȱPanelȱandȱAppellateȱBodyȱ[AB].ȱ

ȱ
TheȱWTOȱdecisionȱmostȱrelevantȱtoȱtheȱsortȱofȱargumentȱtheȱUnitedȱStatesȱwouldȱ
needȱ toȱmakeȱconcerningȱArticleȱ41ȱcomesȱ fromȱ theȱ2002ȱUnitedȱStatesȱ–ȱSectionȱ
211ȱOmnibusȱAppropriationsȱActȱofȱ1998ȱcase.13ȱȱAlthoughȱtheȱcaseȱfocusedȱonȱtheȱ
substantiveȱ trademarkȱ obligationsȱ ofȱ TRIPS,ȱ theȱ EuropeanȱUnionȱ arguedȱ thatȱ
particularȱprovisionsȱofȱAmericanȱ lawȱviolatedȱTRIPSȱArticleȱ42ȱby,ȱ inȱessence,ȱ
denyingȱaȱforeignȱtrademarkȱholderȱhisȱorȱherȱ“dayȱinȱcourt.”ȱ ȱTheȱlanguageȱofȱ
Articleȱ42ȱhasȱsomeȱparallelsȱtoȱArticleȱ41ȱinȱthatȱitȱprovidesȱthatȱWTOȱ“Membersȱ
shallȱmakeȱavailableȱ toȱ [IP]ȱrightȱholdersȱcivilȱ judicialȱproceduresȱ .ȱ .ȱ .ȱ .”ȱ ȱWhileȱ
theȱdecisionȱwasȱmadeȱconcerningȱtheȱU.S.ȱstatutoryȱprovisionsȱ“onȱtheirȱface,”14ȱ
theȱAppellateȱBodyȱmadeȱ itȱclearȱ thatȱ theȱTRIPSȱdutyȱ toȱ“makeȱavailable”ȱcivilȱ
judicialȱ proceduresȱ extendsȱ toȱmoreȱ thanȱ justȱ theȱ statutesȱ andȱ regulationsȱ asȱ
written:ȱ

ȱ
Theȱ firstȱ sentenceȱofȱArticleȱ42ȱ requiresȱMembersȱ toȱmakeȱcertainȱ
civilȱ judicialȱ proceduresȱ “available”ȱ toȱ rightsȱ holders.ȱ ȱ Makingȱ
somethingȱ availableȱ meansȱ makingȱ itȱ “obtainable,”ȱ puttingȱ itȱ
“withinȱ one’sȱ reach”ȱ andȱ “atȱ one’sȱ disposal”ȱ inȱ aȱwayȱ thatȱ hasȱ
sufficientȱ forceȱ orȱ efficacy.ȱ ȱ Weȱ agreeȱ withȱ theȱ Panelȱ thatȱ theȱ
ordinaryȱmeaningȱofȱtheȱtermȱ“makeȱavailable”ȱsuggestsȱthatȱ“rightȱ
holders”ȱ areȱ entitledȱ underȱ Articleȱ 42ȱ toȱ haveȱ accessȱ toȱ judicialȱ
proceduresȱ thatȱareȱeffectiveȱ inȱbringingȱaboutȱ theȱenforcementȱofȱ
theirȱrightsȱcoveredȱbyȱtheȱAgreement.15

ȱ
Thisȱsameȱreasoningȱshouldȱapplyȱ toȱArticleȱ41:ȱ ȱ theȱobligationȱ toȱ“ensureȱ thatȱ
enforcementȱproceduresȱ .ȱ .ȱ .ȱareȱavailable”ȱmeansȱ thatȱenforcementȱproceduresȱ
describedȱ inȱ TRIPSȱ areȱ “obtainable”ȱ andȱ genuinelyȱ “withinȱ reach”ȱ ofȱ rightsȱ
holders.ȱ ȱ Butȱ thisȱ languageȱ is,ȱ asȱ farȱ asȱ Iȱ knowȱ theȱ extentȱ ofȱ existingȱWTOȱ
jurisprudenceȱonȱtheȱcriticalȱissueȱofȱinterpretingȱArticleȱ41.ȱ
ȱ ȱ
HavingȱservedȱinȱtheȱU.S.ȱGovernmentȱfromȱ1997Ȭ2001,ȱIȱshouldȱsayȱthatȱthisȱlackȱ
ofȱprecedentȱonȱtheȱTRIPSȱenforcementȱprovisionsȱisȱpartlyȱourȱownȱfault.ȱȱBothȱ
theȱClintonȱandȱBushȱAdministrationsȱcouldȱhaveȱhadȱaȱmoreȱconcertedȱplanȱtoȱ
developȱinterpretationȱofȱtheȱTRIPSȱenforcementȱprovisionsȱthroughȱoneȱorȱtwoȱ
carefullyȱ chosen,ȱ lowerȱ profileȱ casesȱ againstȱ countriesȱ thatȱ haveȱ egregiouslyȱ
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failedȱtoȱenforceȱIPȱprotection.ȱȱButȱAmericanȱindustriesȱhaveȱlobbiedȱforȱspecificȱ
WTOȱcasesȱwithoutȱ thinkingȱofȱ theȱUnitedȱStates’ȱoverallȱneedsȱ toȱmakeȱWTOȱ
agreementsȱworkȱ forȱ ourȱ country’sȱ bestȱ benefit.ȱ ȱHavingȱ failedȱ toȱ bringȱWTOȱ
casesȱagainstȱsmallerȱeconomiesȱwhereȱIPȱenforcementȱhasȱbeenȱbadlyȱdeficient,ȱ
weȱnowȱfaceȱtheȱproblemȱofȱaȱcaseȱagainstȱoneȱofȱourȱprincipalȱtradingȱpartners,ȱ
aȱcaseȱthat,ȱ ifȱ itȱgoesȱbadly,ȱcouldȱdamageȱtheȱWTOȱasȱwellȱasȱwhatȱ isȱnowȱtheȱ
globe’sȱmostȱimportantȱbilateralȱrelationship.ȱȱȱTheȱfolksȱatȱUSTRȱandȱtheȱrestȱofȱ
theȱExecutiveȱbranchȱareȱwellȱ awareȱofȱ this;ȱ ifȱ itȱ seemsȱ theyȱareȱmovingȱquiteȱ
cautiously,ȱtheyȱhaveȱgoodȱreason.ȱ
ȱ

WhatȱwouldȱbeȱtheȱpreciseȱclaimsȱaboutȱlackȱofȱIPȱEnforcement?ȱ
ȱ
TheȱTRIPSȱdisputesȱthatȱhaveȱculminatedȱinȱWTOȱdecisionsȱhave,ȱonȱtheȱwhole,ȱ
beenȱdecisionsȱaboutȱ theȱ statutoryȱ lawȱofȱWTOȱMembers,ȱ i.e.ȱhowȱaȱ country’sȱ
statutoryȱlawȱfailsȱtoȱprovideȱtheȱproperȱtermȱofȱpatentȱprotectionȱorȱprovidesȱaȱ
statutoryȱ exceptionȱ toȱ copyrightȱ protectionȱ thatȱ unreasonablyȱ prejudicesȱ theȱ
legitimateȱexpectationsȱofȱcopyrightȱowners.ȱ ȱ ȱAsȱIȱsaidȱabove,ȱinȱitsȱimpressiveȱ
developmentȱ ofȱ aȱmodernȱ IPȱ system,ȱChinaȱ hasȱ alreadyȱ addressedȱ almostȱ allȱ
issuesȱtoȱbringȱitsȱstatutoryȱlawȱintoȱcomplianceȱwithȱTRIPS.16ȱȱȱWhileȱthereȱmayȱ
stillȱbeȱaȱfewȱplacesȱwhereȱChineseȱlawsȱcouldȱbeȱchallengedȱasȱTRIPSȬdeficientȱ
“onȱ theȱbooks,”ȱmostȱofȱ theȱcasesȱ theȱUnitedȱStatesȱwouldȱbringȱconcerningȱ IPȱ
enforcementȱ involveȱ theȱ actual,ȱ “onȱ theȱ ground”ȱ applicationȱ ofȱ theȱ statutoryȱ
laws.ȱȱȱȱ

ȱ AȱnarrowȱWTOȱcaseȱ–ȱeitherȱ“onȱtheȱbooks”ȱorȱ“onȱtheȱground”ȱ
ȱ
Nonetheless,ȱ thereȱ areȱ probablyȱ someȱ narrowȱ TRIPSȱ casesȱ thatȱ couldȱ targetȱ
China’sȱ criminalȱ lawsȱ asȱ theyȱ areȱwrittenȱ asȱ failingȱ toȱ criminalizeȱ allȱ “casesȱ ofȱ
willfulȱ trademarkȱ counterfeitingȱ andȱ copyrightȱ piracyȱ onȱ aȱ commercialȱ scale”ȱ
(Articleȱ61),ȱorȱfailingȱtoȱprovideȱ“imprisonmentȱand/orȱmonetaryȱfinesȱsufficientȱ
toȱ provideȱ aȱ deterrent”ȱ (Articleȱ 61),ȱ orȱ failingȱ toȱ provideȱ “remediesȱ whichȱ
constituteȱaȱdeterrentȱtoȱfurtherȱinfringements”ȱ(Articleȱ41).ȱȱTheseȱkindsȱofȱcasesȱ
wouldȱstillȱbeȱfacialȱchallengesȱtoȱChineseȱlaws.ȱȱTheȱfirstȱexampleȱwouldȱbeȱtheȱ
easiestȱ becauseȱ aȱDSUȱ Panelȱ shouldȱ notȱ haveȱ anȱ overlyȱ difficultȱ timeȱ givingȱ
meaningȱ toȱ counterfeitingȱ andȱ copyrightȱpiracyȱ “onȱ aȱ commercialȱ scale.”ȱ ȱForȱ
example,ȱifȱtheȱstatutoryȱorȱregulatoryȱthresholdsȱ(ofȱseizedȱcounterfeitȱorȱpirateȱ
goods)ȱ forȱ criminalȱprosecutionȱareȱ soȱhighȱasȱ toȱ leaveȱ substantialȱamountsȱofȱ
obviouslyȱ“commercial”ȱactivityȱ invulnerableȱ toȱ criminalȱprosecution,ȱ thenȱ theȱ
lawȱ wouldȱ be,ȱ onȱ itsȱ face,ȱ incompatibleȱ withȱ Articleȱ 61.17ȱ ȱ ȱ Theȱ otherȱ twoȱ
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examplesȱ ofȱ facialȱ challengesȱ toȱ existingȱ lawsȱ orȱ regulationsȱwouldȱ requireȱ aȱ
Panelȱ–ȱandȱprobablyȱtheȱAppellateȱBodyȱ–ȱtoȱgiveȱspecificȱmeaningȱtoȱtheȱmoreȱ
generalȱnotionȱofȱsufficientȱ“deterrence.”ȱ
ȱ
Asȱ toȱ “onȱ theȱ ground”ȱ applicationȱ ofȱ theȱ laws,ȱ oneȱ typeȱ ofȱWTOȱ caseȱwouldȱ
narrowlyȱ targetȱ specificȱ practicesȱ ofȱ Chineseȱ officialsȱ asȱ producingȱ aȱ nonȬ
deterrentȱenforcementȱsystem.ȱ ȱForȱexample,ȱwhenȱcounterfeitȱgoodsȱareȱseizedȱ
inȱ China,ȱ theyȱ areȱ valuedȱ atȱ theirȱ “streetȱ value,”ȱ notȱ atȱ theȱ priceȱ forȱwhichȱ
correspondingȱauthorizedȱgoodsȱwouldȱsell.18ȱȱOneȱmayȱquibbleȱwithȱtheȱproperȱ
economicȱ theoryȱ forȱ theȱvaluationȱofȱseizedȱcounterfeitȱgoods,ȱbutȱ theȱresultȱofȱ
thisȱpracticeȱisȱtoȱkeepȱmostȱseizuresȱbelowȱtheȱstatutory/regulatoryȱthresholdȱforȱ
criminalȱprosecution.ȱ ȱLastȱ year,ȱ thisȱCommissionȱ receivedȱdetailedȱ testimonyȱ
concerningȱthisȱvaluationȱissue.19ȱȱTheȱresultȱofȱsystematicallyȱlowȱvaluationsȱonȱ
seizedȱ counterfeitsȱ appearsȱ toȱ beȱ thatȱ inȱ manyȱ “casesȱ ofȱ willfulȱ trademarkȱ
counterfeitingȱandȱcopyrightȱpiracyȱonȱaȱcommercialȱscale”ȱcriminalȱpenaltiesȱareȱ
notȱ applied.ȱ ȱWhileȱ thisȱ sortȱofȱWTOȱ caseȱwouldȱ addressȱonlyȱoneȱ significantȱ
problem,ȱ itȱwouldȱ stillȱ requireȱ aȱ nuancedȱ argumentȱ andȱ carefullyȱ assembledȱ
evidence.ȱ

ȱ AȱbroaderȱcaseȱȬȱChineseȱIPȱenforcementȱcomparedȱtoȱwhat?ȱ

Aȱbroaderȱapproachȱwouldȱfocusȱonȱaȱwider,ȱbutȱstillȱspecificallyȱidentifiedȱsetȱofȱ
Chineseȱadministrative,ȱpolice,ȱandȱjudicialȱpracticesȱasȱfailingȱtoȱprovideȱTRIPSȱ
Articleȱ 41(1)ȱ “effectiveȱ action”ȱ inȱ theȱ formȱ ofȱ “remediesȱ whichȱ constituteȱ aȱ
deterrentȱ toȱ furtherȱ infringements.”ȱ ȱWithȱ intellectualȱpropertyȱ infringementȱ inȱ
Chinaȱbeingȱ“openȱandȱnotorious,”20ȱitȱwouldȱseemȱthatȱtheȱpresentȱenforcementȱ
systemȱbroadlyȱ failsȱ thisȱArticleȱ41ȱstandard.ȱ ȱButȱ theȱ lackȱofȱprecedentȱ forȱ thisȱ
kindȱofȱWTOȱcaseȱwouldȱconfrontȱaȱPanelȱwithȱtheȱproblemȱofȱinterpretingȱtheseȱ
moreȱgeneralȱphrases;ȱinȱotherȱwords,ȱwhatȱwouldȱbeȱtheȱproperȱframeworkȱforȱ
consideringȱtheȱsufficiencyȱorȱdeficiencyȱofȱaȱcountry’sȱenforcementȱofȱIPȱ laws?ȱȱ
Let’sȱconsiderȱatȱleastȱthreeȱpossibilities.ȱȱȱ
ȱ
Inadequateȱ enforcementȱ comparedȱ toȱ otherȱ countries.ȱ ȱ ȱOneȱ comparativeȱmeasureȱ
mightȱbeȱlookȱatȱenforcementȱinȱotherȱWTOȱMemberȱjurisdictions.ȱȱForȱexample,ȱ
Korea,ȱ Singapore,ȱ andȱMalaysiaȱ allȱ appearȱ toȱ haveȱmuchȱmoreȱ vigorousȱ andȱ
consistentȱ IPȱ lawȱ enforcement,ȱ asȱ doȱ theȱ customsȱ jurisdictionsȱ ofȱHongȱKongȱ
SARȱ andȱ Taiwan.ȱ ȱ ȱ Butȱ whileȱ thisȱ isȱ goodȱ gistȱ forȱ ourȱ ownȱ thinking,ȱ suchȱ
comparisonsȱ areȱpoliticallyȱproblematic.ȱ ȱMoreȱ importantly,ȱ suchȱ comparisonsȱ
areȱconceptuallyȱinfirmȱforȱaȱsimpleȱreason:ȱChinaȱisȱuniqueȱinȱitsȱsizeȱandȱsocioȬ
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economicȱ heterogeneity.ȱ ȱ Itsȱ situationȱ justȱ cannotȱ beȱ comparedȱ easilyȱ toȱ otherȱ
WTOȱmembers,ȱdevelopingȱorȱdeveloped.ȱȱ
ȱ
InadequateȱenforcementȱcomparedȱtoȱotherȱaspectsȱofȱChineseȱ legalȱsystem.ȱ ȱOneȱcouldȱ
reasonablyȱ proposeȱ thatȱ anotherȱ measureȱ ofȱ whetherȱ Chineseȱ isȱ providingȱ
insufficientȱ IPȱ enforcementȱ isȱ toȱ compareȱ IPȱ enforcementȱ withȱ Chineseȱ
enforcementȱofȱotherȱlaws.ȱȱȱȱButȱthisȱkindȱofȱcomparisonȱcan,ȱinȱfact,ȱmakeȱoneȱ
moreȱsympatheticȱtoȱtheȱChineseȱgovernment’sȱsituation.ȱȱSimplyȱput,ȱBeijingȱhasȱ
significantȱ “commandȱ andȱ control”ȱ problemsȱ withȱ itsȱ provincialȱ andȱ localȱ
governments;ȱ thoseȱ problemsȱ seemȱ toȱ afflictȱ everythingȱ fromȱ environmentalȱ
regulationsȱtoȱrealȱpropertyȱ law.ȱ ȱAsȱtheȱChineseȱproverbȱgoes,ȱ“theȱmountainsȱ
areȱhighȱandȱtheȱEmperorȱfarȱaway.”ȱȱȱ
ȱ
SomeȱmightȱbelieveȱthatȱcomparingȱIPȱlawȱenforcementȱtoȱenforcementȱofȱotherȱ
lawsȱ inȱChinaȱ isȱ foreclosedȱ byȱ TRIPSȱArticleȱ 41(5)ȱwhichȱ clarifiesȱ thatȱ TRIPSȱ
createsȱ ȱnoȱ“obligationȱwithȱ respectȱ toȱ theȱdistributionȱofȱ resourcesȱasȱbetweenȱ
enforcementȱ ofȱ intellectualȱ propertyȱ rightsȱ andȱ theȱ enforcementȱ ofȱ lawȱ inȱ
general.”21ȱȱButȱitȱisȱstillȱinterestingȱtoȱaskȱwhetherȱaȱcountryȱshouldȱhaveȱgreaterȱ
obligationsȱtoȱenforceȱdomesticȱlawsȱthatȱareȱconstituentȱofȱitsȱinternationalȱlegalȱ
obligationsȱthanȱdomesticȱlawsȱthat,ȱfromȱanȱinternationalȱlegalȱperspective,ȱareȱ
purelyȱ “elective.”ȱ ȱMoreȱ importantly,ȱdespiteȱArticleȱ 41(5),ȱArticleȱ 61ȱ requiresȱ
thatȱcriminalȱremediesȱ“beȱavailable”ȱforȱIPȱviolationsȱȱ“consistentȱwithȱtheȱlevelȱ
ofȱpenaltiesȱappliedȱforȱcrimesȱofȱaȱcorrespondingȱgravity.”ȱ ȱThus,ȱ ifȱtheȱUnitedȱ
Statesȱ –ȱ Sectionȱ 211ȱ Omnibusȱ Appropriationsȱ Actȱ ofȱ 1998ȱ ABȱ understandingȱ ofȱ
“makeȱavailable”ȱappliesȱtoȱArticleȱ61,ȱitȱisȱreasonableȱtoȱcompareȱpenaltiesȱbeingȱ
appliedȱ inȱ IPȱ infringementȱ casesȱ withȱ penaltiesȱ beingȱ appliedȱ toȱ burglary,ȱ
commonȱ theft,ȱ and,ȱ arguably,ȱ aȱ wholeȱ rangeȱ ofȱ intentionalȱ tortsȱ subjectȱ toȱ
criminalȱprosecution.ȱȱOneȱusefulȱthingȱaboutȱsuchȱcomparisonsȱisȱthatȱtheyȱcanȱ
beȱdoneȱatȱtheȱprovincialȱandȱ localȱ level,ȱ i.e.ȱareȱ intellectualȱpropertyȱviolationsȱ
beingȱprosecutedȱwithȱ theȱ sameȱvigorȱ asȱ similarȱ crimesȱ inȱ theȱ cityȱofȱWuhan?ȱȱ
Areȱ commercialȱ scaleȱ counterfeitersȱ beingȱ pursuedȱ withȱ theȱ sameȱ vigorȱ asȱ
similarȱcrimesȱinȱShanxiȱprovince?ȱ
ȱ
Lackȱ ofȱ deterrenceȱmeasuredȱ byȱ counterfeiterȱ recidivism.ȱ ȱ ȱ Inȱ additionȱ toȱ “internal”ȱ
comparativeȱmeasuresȱtoȱenforcementȱofȱotherȱcriminalȱlaws,ȱIȱthinkȱthatȱoneȱofȱ
theȱmostȱ unimpeachableȱwaysȱ toȱ establishȱ thatȱ aȱ country’sȱ IPȱ enforcementȱ isȱ
insufficientȱ toȱ meetȱ itsȱ TRIPSȱ obligationsȱ isȱ byȱ measuringȱ theȱ recidivismȱ ofȱ
counterfeitersȱ andȱ infringers.ȱ ȱ Evidenceȱ ofȱ substantialȱ recidivismȱ inȱ anyȱ legalȱ
systemȱ showsȱ thatȱ thatȱ systemȱ isȱ notȱ applyingȱ “remediesȱwhichȱ constituteȱ aȱ
deterrent”ȱtoȱtheȱillegalȱactivityȱbeingȱtargeted.ȱ
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ȱ
Everyoneȱ believesȱ thatȱ counterfeitersȱ regularlyȱ returnȱ toȱ theirȱ activitiesȱ afterȱ
beingȱ broughtȱ beforeȱ China’sȱ administrativeȱ orȱ judicialȱ authorities.ȱ ȱ Oneȱ
Americanȱ generalȱ counselȱ describesȱ apprehendedȱ Chineseȱ counterfeitersȱ asȱ
“essentiallyȱget[ting]ȱslappedȱonȱtheȱwristȱandȱthey’reȱrightȱbackȱ inȱbusiness.”22ȱȱȱ
Earlierȱ thisȱ year,ȱ Chrisȱ Israel,ȱ theȱ Departmentȱ ofȱ Commerceȱ Coordinatorȱ forȱ
Internationalȱ Intellectualȱ Propertyȱ Enforcement,ȱ reportedȱ thatȱ Shanghai’sȱ
XiangyangȱMarketȱ–ȱaȱprimeȱlocationȱforȱcounterfeitȱgoodsȱȬȬȱisȱbeingȱshutȱdown,ȱ
butȱ Mr.ȱ Israelȱ expectsȱ thatȱ theȱ counterfeitȱ vendorsȱ willȱ justȱ moveȱ toȱ otherȱ
marketsȱ “includingȱ one,ȱ southwestȱ ofȱ theȱ city,ȱ inȱ Longhua.”23ȱ ȱ Practicallyȱ
speaking,ȱ ifȱ finesȱ forȱ infringementȱareȱ tooȱ low,ȱ theyȱmoreȱresembleȱ theȱpriceȱofȱ
localȱbusinessȱpermitsȱthanȱaȱsociety’sȱsanctionȱforȱillegalȱbehavior.ȱȱȱThereȱisȱalsoȱ
concernȱthatȱfinesȱareȱoftenȱunpaidȱ–ȱanotherȱlevelȱofȱproblematicȱenforcement24ȱ
whichȱ could,ȱ ifȱ adequatelyȱ documented,ȱ showȱ lackȱ ofȱ TRIPSȬmandatedȱ
deterrence.ȱȱȱȱȱȱ

ȱ Aȱveryȱbroadȱ“nonȬviolation”ȱcaseȱ
ȱ
Finally,ȱ mentionȱ shouldȱ beȱ madeȱ ofȱ anȱ optionȱ that,ȱ atȱ theȱ moment,ȱ isȱ notȱ
availableȱ toȱ theȱUnitedȱ States.ȱ ȱUnderȱ theȱTRIPSȱprovisions,ȱ theȱUnitedȱ Statesȱ
couldȱeventuallyȱbringȱaȱWTOȱclaimȱagainstȱChinaȱnotȱonȱtheȱletterȱofȱtheȱTRIPSȱ
AgreementȱbutȱonȱtheȱgroundsȱthatȱIPȱenforcementȱinȱChinaȱisȱsoȱdeficientȱthatȱ
theȱUnitedȱ Statesȱ hasȱ generallyȱ beenȱ deniedȱ theȱ benefitsȱ ofȱ enteringȱ intoȱ theȱ
WTOȱwithȱChina.ȱȱȱ
ȱ
Suchȱ“nullificationȱandȱimpairment”ȱorȱ“nonȱviolation”ȱcasesȱrelyȱonȱtheȱGATT,ȱ
notȱtheȱTRIPSȱAgreementȱitself.ȱȱTRIPSȱArticleȱ64(1)ȱprovidesȱthatȱGATTȱArticlesȱ
XXIIȱ andȱ Articleȱ XXIIIȱ applyȱ toȱ intellectualȱ propertyȱ matters;ȱ GATTȱ Articleȱ
XXIII:1,ȱ inȱ turn,ȱprovidesȱ thatȱ aȱWTOȱMemberȱ canȱbringȱ aȱdisputeȱ settlementȱ
caseȱ ifȱ itȱ“consider[s]ȱ thatȱanyȱbenefitȱaccruingȱ toȱ itȱdirectlyȱorȱ indirectlyȱunderȱ
thisȱAgreementȱisȱbeingȱnullifiedȱorȱimpairedȱ.ȱ.ȱ.ȱasȱtheȱresultȱofȱ“(a)ȱtheȱfailureȱofȱ
anotherȱcontractingȱpartyȱtoȱcarryȱoutȱitsȱobligationsȱunderȱthisȱAgreement,ȱorȱ(b)ȱ
theȱapplicationȱbyȱanotherȱcontractingȱpartyȱofȱanyȱmeasure,ȱwhetherȱorȱnotȱ itȱ
conflictsȱwithȱtheȱprovisionsȱofȱthisȱAgreement,ȱorȱ(c)ȱtheȱexistenceȱofȱanyȱotherȱ
situation.”25ȱ ȱ Inȱ otherȱ words,ȱ regardlessȱ ofȱ aȱ violationȱ ofȱ expressȱ TRIPSȱ
provisionsȱ(“a”ȱabove),ȱtheȱUnitedȱStatesȱmightȱbeȱableȱtoȱshowȱthatȱitsȱbenefitsȱ
asȱ aȱWTOȱMemberȱ –ȱ accessȱ toȱ theȱChineseȱmarketȱ –ȱ haveȱ beenȱ impairedȱ byȱ
judicialȱ regulationsȱ orȱ practicesȱ (“anyȱmeasure”ȱ underȱ “b”)ȱ orȱ simplyȱ byȱ theȱ
generalȱnonȬenforcementȱofȱIPȱ(“anyȱotherȱsituation”ȱunderȱ“c”).ȱȱ
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Forȱtheȱtimeȱbeing,ȱthereȱ isȱaȱmoratoriumȱonȱsuchȱnullificationȱandȱ impairmentȱ
casesȱ–ȱestablishedȱatȱtheȱfourthȱMinisterialȱConferenceȱatȱDohaȱandȱreaffirmedȱ
atȱ theȱ lastȱ Ministerialȱ ȬȬȱ untilȱ suchȱ timesȱ asȱ theȱ TRIPSȱ Councilȱ givesȱ
recommendationsȱforȱtheȱscopeȱofȱsuchȱcases.26ȱ ȱOverȱtheȱ longȱterm,ȱtheȱUnitedȱ
StatesȱneedsȱtoȱworkȱwithinȱtheȱWTOȱbureaucracyȱtoȱhelpȱcraftȱscopeȱlimitationsȱ
toȱaddressȱconcernsȱthatȱtheȱnullificationȱprovisionsȱareȱtooȱopenȬendedȱforȱuseȱ
withȱtheȱTRIPSȱAgreement.27ȱȱButȱevenȱwhenȱtheȱmoratoriumȱisȱeventuallyȱlifted,ȱ
weȱhaveȱtoȱrecognizeȱthatȱaȱclaimȱagainstȱdeficientȱIPȱenforcementȱbroughtȱunderȱ
GATTȱArticleȱXXIIIȱwouldȱbeȱaȱprofoundȱgamble:ȱ inȱoverȱ fiftyȱyearsȱofȱGATTȱ
experience,ȱ thereȱ haveȱ beenȱ noȱGATT/WTOȱ decisionsȱ applyingȱXXIII:1(c)ȱ andȱ
onlyȱaȱhandfulȱofȱnarrowȱdecisionsȱapplyingȱXXIII:1(b).ȱȱ

EVIDENCEȱANDȱTHEȱBURDENȱOFȱPROOFȱINȱSUCHȱAȱCASEȱȱ
ȱ
Oneȱofȱ theȱmostȱ interestingȱandȱdifficultȱaspectsȱofȱWTOȱ jurisprudenceȱ isȱhowȱ
PanelsȱandȱtheȱAppellateȱBodyȱallocateȱtheȱburdenȱofȱproofȱinȱcases;ȱthisȱaspectȱ
ofȱWTOȱdisputeȱsettlementȱamplifiesȱtheȱimportanceȱofȱgatheringȱreliableȱdataȱonȱ
IPȱenforcementȱ inȱChina.ȱ ȱTheȱburdenȱofȱproofȱ issuesȱareȱnotȱdifficultȱ inȱ facialȱ
challengesȱ toȱ nationalȱ statutesȱ –ȱ andȱ thatȱ hasȱ beenȱ theȱ generalȱ formȱ ofȱTRIPSȱ
disputesȱ toȱdate.ȱ ȱButȱwhoȱbearsȱwhatȱburdenȱofȱproofȱwhenȱ theȱclaimȱ isȱ thatȱaȱ
countryȱ judicialȱ systemȱ isȱ failingȱ toȱprovideȱadequateȱ enforcement?ȱ ȱThisȱ isȱanȱ
extremelyȱ importantȱ issueȱ becauseȱ anyȱ countryȱ challengingȱ IPȱ enforcementȱ inȱ
anotherȱ countryȱ isȱ essentiallyȱaskedȱ toȱproveȱaȱnegative,ȱ i.e.ȱ thatȱ thereȱ isȱnoȱ IPȱ
enforcementȱ sufficientȱ toȱ “permitȱ effectiveȱ action”ȱ andȱ soȱ asȱ toȱ “constituteȱ aȱ
deterrentȱtoȱfurtherȱinfringements.”ȱȱȱȱȱ
ȱ
WTOȱ jurisprudenceȱ needsȱ toȱ beȱ culledȱ andȱ studiedȱ onȱ thisȱ question.ȱ ȱ Forȱ
example,ȱinȱtheȱ2002ȱEuropeanȱCommunitiesȱ–ȱTradeȱDescriptionȱofȱSardinesȱcaseȱ(ECȱ
–ȱSardines),ȱtheȱAppellateȱBodyȱexplainedȱatȱlengthȱhowȱtoȱallocateȱtheȱburdenȱofȱ
proofȱunderȱArticleȱ2.4ȱofȱ theȱAgreementȱonȱTechnicalȱBarriersȱ toȱTradeȱ (TBT).ȱȱ
Whileȱstatingȱthatȱtheȱinitialȱburdenȱofȱproofȱ–ȱwhatȱoneȱmightȱcallȱtheȱ‘burdenȱofȱ
production’ȱ–ȱalwaysȱremainsȱwithȱtheȱcomplainant,28ȱtheȱAppellateȱBodyȱmadeȱ
itȱclearȱthatȱtheȱcomplainantȱneedȱonlyȱestablishȱaȱ“primaȱfacie”ȱcaseȱwhichȱtheȱ
respondentȱmustȱrebut:ȱȱȱ
ȱ

Toȱsatisfyȱthisȱburdenȱofȱproof,ȱPeruȱmust,ȱatȱleast,ȱhaveȱestablishedȱaȱ
ȱprimaȱfacieȱȱcaseȱofȱthisȱclaim.ȱȱIfȱPeruȱhasȱsucceededȱinȱdoingȱso,ȱthenȱ
aȱ presumptionȱ willȱ haveȱ beenȱ raisedȱ whichȱ theȱ Europeanȱ
Communitiesȱmustȱhaveȱrebuttedȱinȱorderȱtoȱsucceedȱinȱitsȱdefence.ȱȱIfȱ
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Peruȱ hasȱ establishedȱ aȱ ȱprimaȱ facieȱȱ case,ȱ andȱ ifȱ theȱ Europeanȱ
CommunitiesȱhasȱfailedȱtoȱrebutȱPeruȇsȱcaseȱeffectively,ȱthenȱPeruȱwillȱ
haveȱdischargedȱitsȱburdenȱofȱproofȱunderȱArticleȱ2.4.29ȱȱȱ

ȱ
AsȱdescribedȱbyȱtheȱAmericanȱLawȱInstitute’sȱannualȱreportȱonȱWTOȱcases,ȱtheȱ
AppellateȱBodyȱȱ“putȱtheȱburdenȱonȱtheȱcomplainant.ȱȱButȱatȱtheȱsameȱtimeȱtheȱABȱ
stipulatedȱanȱextremelyȱ lowȱevidentiaryȱrequirementȱ forȱdischargingȱ thatȱburden.Ȉ30ȱ Inȱ
otherȱ words,ȱ theȱ initialȱ burdenȱ ofȱ productionȱ ofȱ evidenceȱ mayȱ beȱ withȱ theȱ
complainant,ȱbutȱonceȱthatȱburdenȱtoȱproduceȱsomeȱevidenceȱisȱmet,ȱtheȱ“burdenȱ
ofȱpersuasion”ȱ–ȱtheȱneedȱtoȱrebutȱtheȱevidenceȱ–ȱmayȱbeȱputȱonȱtheȱshouldersȱofȱ
theȱrespondent.ȱ
ȱ
Althoughȱ theȱ initialȱ burdenȱ ofȱproof/productionȱ restsȱwithȱ theȱ complainant,ȱ aȱ
complainantȱ claimingȱ thatȱ anotherȱWTOȱMemberȱ isȱ notȱ providingȱ sufficientȱ
enforcementȱ toȱ meetȱ TRIPSȱ Articlesȱ 41ȱ andȱ 61ȱ shouldȱ argueȱ thatȱ itȱ hasȱ anȱ
especiallyȱlowȱevidentiaryȱrequirementȱbecauseȱtheȱultimateȱevidentiaryȱburdenȱ
–ȱ theȱ burdenȱ ofȱ persuasionȱ ȬȬȱ shouldȱ fallȱmainlyȱwithȱ (a)ȱ theȱ betterȱ informedȱ
party,ȱand/orȱ(b)ȱtheȱpartyȱassertingȱtheȱaffirmativeȱproposition.ȱ
ȱ
Onȱ theȱ firstȱpoint,ȱ althoughȱ theȱAppellateȱBodyȱ saidȱ inȱECȱ –ȱSardinesȱ thatȱ theȱ
burdenȱ ofȱ proofȱ remainsȱ withȱ theȱ complainant,ȱ itȱ didȱ soȱ whileȱ specificallyȱ
findingȱ thatȱ theȱ TBTȱ offeredȱ theȱ complainingȱ partyȱ theȱmeansȱ toȱ getȱ enoughȱ
informationȱforȱitsȱprimaȱfacieȱcase.ȱȱȱȱTheȱAppellateȱBodyȱconcludedȱthatȱtheȱTBTȱ
Agreementȱhasȱaȱ“compulsory”ȱmechanismȱforȱaȱpotentialȱcomplainantȱtoȱobtainȱ
informationȱ aboutȱ aȱ potentialȱ respondent’sȱ compliance.31ȱ ȱ Thus,ȱ itȱ wouldȱ beȱ
importantȱ toȱ establishȱwhetherȱ TRIPSȱ hasȱ similarȱ compulsoryȱ requirementsȱ onȱ
disclosureȱaboutȱenforcementȱefforts.ȱȱIfȱitȱdoesȱnotȱ–ȱorȱifȱaȱpotentialȱrespondentȱ
simplyȱ doesȱ notȱ provideȱ theȱ necessaryȱ informationȱ –ȱ thisȱ strengthensȱ theȱ
argumentȱ thatȱ becauseȱ ofȱ informationȱ asymmetriesȱ theȱ potentialȱ respondentȱ
becomesȱtheȱbetterȱinformedȱpartyȱandȱtheȱburdenȱofȱproofȱonȱtheȱcomplainant’sȱ
primaȱfacieȱcaseȱshouldȱbeȱlower.ȱȱ
ȱ
Finally,ȱ asȱ Iȱhaveȱ saidȱ above,ȱ aȱWTOȱMemberȱ complainingȱ thatȱ anotherȱWTOȱ
Memberȱhasȱ failedȱ toȱmeetȱ theȱArticlesȱ 41ȱ andȱ 61ȱ standardsȱ isȱbeingȱ askedȱ toȱ
proveȱaȱ“negative”;ȱforȱthatȱreason,ȱtheȱultimateȱburdenȱofȱpersuasionȱshouldȱbeȱ
withȱ theȱ countryȱ thatȱ doesȱ orȱ doesȱ notȱ provideȱ enforcementȱ proceduresȱ thatȱ
“constituteȱ aȱ deterrentȱ toȱ furtherȱ infringements.”ȱ ȱ ȱ Inȱ ȱUnitedȱ Statesȱ –ȱMeasureȱ
Affectingȱ ImportsȱofȱWovenȱWoolȱShirtsȱandȱBlousesȱ fromȱ India,ȱȱ theȱAppellateȱBodyȱ
saidȱtheȱfollowingȱaboutȱtheȱburdenȱofȱproof:ȱ
ȱ
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…ȱtheȱburdenȱofȱproofȱrestsȱuponȱtheȱparty,ȱwhetherȱ
complainingȱorȱdefending,ȱwhoȱassertsȱtheȱaffirmativeȱ
ofȱaȱparticularȱclaimȱorȱdefence.ȱȱIfȱthatȱpartyȱadducesȱ
evidenceȱsufficientȱtoȱraiseȱaȱpresumptionȱthatȱwhatȱisȱ
claimedȱ isȱ true,ȱ theȱ burdenȱ thenȱ shiftsȱ toȱ theȱ otherȱ
party,ȱ whoȱ willȱ failȱ unlessȱ itȱ adducesȱ sufficientȱ
evidenceȱtoȱrebutȱtheȱpresumption.ȱȱ

Inȱ theȱ contextȱ ofȱ theȱ GATTȱ 1994ȱ andȱ theȱ WTOȱ
Agreement,ȱ preciselyȱ howȱmuchȱ andȱ preciselyȱwhatȱ
kindȱofȱevidenceȱwillȱbeȱrequiredȱ toȱestablishȱsuchȱaȱ
presumptionȱwillȱ necessarilyȱ varyȱ fromȱmeasureȱ toȱ
measure,ȱ provisionȱ toȱ provision,ȱ andȱ caseȱ toȱ case.ȱȱ
(footnoteȱomitted)32

ȱ
TheseȱwordsȱshouldȱguideȱtheȱUnitedȱStatesȱinȱcraftingȱaȱcarefulȱargumentȱaboutȱ
whoȱbearsȱwhatȱburdenȱofȱproductionȱandȱwhatȱburdenȱofȱpersuasionȱoverȱtheȱ
sufficiencyȱofȱIPȱenforcementȱpursuantȱtoȱTRIPSȱArticlesȱ41ȱandȱ61.ȱ
ȱ
Inȱunderstandingȱ enforcementȱ inȱChina,ȱweȱmustȱ recognizeȱ thatȱChina’sȱ courtȱ
systemȱisȱnoȱmoreȱcomplicatedȱ–ȱarguablyȱlessȱ–ȱthanȱourȱownȱsystemȱofȱfederal,ȱ
state,ȱandȱmunicipalȱcourts.ȱ ȱCivilȱactionsȱ forȱpatent,ȱcopyright,ȱandȱ trademarkȱ
infringementȱinȱChinaȱareȱbroughtȱbeforeȱwhatȱareȱcalledȱ“People’sȱIntermediateȱ
Courts”ȱ–ȱofȱwhichȱthereȱareȱ346.ȱȱCopyrightȱandȱtrademarkȱinfringementȱactionsȱ
canȱ alsoȱ beȱ broughtȱ inȱ speciallyȱ designatedȱ “Basicȱ Courts,”ȱ justȱ belowȱ theȱ
Intermediateȱ Courts.33ȱ ȱ Butȱ aȱ majorȱ complicatingȱ factorȱ inȱ analyzingȱ IPȱ
enforcementȱ isȱ China’sȱ systemȱ ofȱ administrativeȱ disputeȱ resolution.ȱȱ
“Administrativeȱ resolutionȱ ofȱ disputesȱ isȱ uniqueȱ inȱChina,”ȱ saysȱ oneȱChineseȱ
legalȱscholar;34ȱ thisȱelaborateȱadministrativeȱdisputeȱ resolutionȱsystemȱmakesȱ itȱ
particularlyȱ–ȱifȱnotȱuniquelyȱȬȬȱdifficultȱforȱusȱtoȱunderstandȱwhatȱisȱhappeningȱ
onȱtheȱgroundȱinȱChina’sȱIPȱenforcement.ȱȱȱȱ
ȱ
Toȱtheirȱcredit,ȱtheȱChineseȱauthoritiesȱhaveȱmadeȱgreatȱprogressȱinȱdisclosureȱofȱ
caseȱinformationȱinȱtheȱpastȱyears;ȱtheȱStateȱCouncilȱandȱvariousȱcourtsȱregularlyȱ
issueȱ aggregateȱ dataȱ aboutȱ IPȱ administrativeȱ andȱ judicialȱ casesȱ whileȱ theȱ
SupremeȱPeople’sȱCourtȱhasȱlaunchedȱaȱwebsiteȱwithȱlawsȱandȱcaseȱreports.ȱȱForȱ
theseȱ improvements,ȱ theȱChineseȱauthoritiesȱdeserveȱpraiseȱandȱ thanks.ȱ ȱButȱ toȱ
myȱknowledge,ȱthereȱisȱstillȱnoȱcentralized,ȱpubliclyȱavailable,ȱregularlyȱupdatedȱ
setȱofȱfullȱcaseȱdecisionsȱ(forȱIPȱorȱmoreȱgenerally).ȱȱNor,ȱobviously,ȱisȱthereȱyetȱaȱ

Written Statement of Professor Justin Hughes/t-2006-06-08-China.doc/page 14 



systemȱofȱ independent,ȱ indigenousȱ journalismȱ thatȱcanȱprovideȱaȱwatchdogȱ forȱ
courtȱactivitiesȱorȱgovernmentȱstatistics.ȱȱȱȱ
ȱ
Forȱ anȱ outsideȱ observerȱ likeȱmyself,ȱ theȱdataȱ fromȱ theȱChineseȱgovernmentȱ isȱ
oftenȱdifficultȱ toȱunderstandȱwithoutȱadditionalȱ information.ȱ ȱForȱexample,ȱ theȱ
Chineseȱgovernment’sȱ2005ȱNewȱProgressȱReportȱstatesȱthatȱ inȱ2004,ȱ1,455ȱpatentȱ
casesȱwereȱacceptedȱbyȱ“localȱpatentȱadministrationȱdepartments”ȱofȱwhichȱ1,215ȱ
wereȱ“resolved”ȱbutȱwithoutȱinformationȱonȱhowȱthoseȱcasesȱwereȱresolved.ȱȱȱForȱ
theȱ sameȱ period,ȱ theyȱ reportȱ thatȱ administrativeȱ unitsȱ “dealtȱ with”ȱ orȱ
investigatedȱ51,851ȱtrademarkȱcasesȱofȱwhichȱ11,600ȱ“wereȱcommonȱviolationsȱofȱ
theȱ trademarkȱ lawsȱ andȱ regulations”ȱ –ȱ impressiveȱ numbersȱ that,ȱ nonetheless,ȱ
remainȱtooȱambiguous.ȱȱ(Whatȱwereȱtheȱotherȱ40,000ȱcases?)ȱȱȱMoreover,ȱofȱtheseȱ
51,000+ȱ trademarkȱ investigationsȱ inȱ 2004,ȱ onlyȱ 96ȱ casesȱ wereȱ transferredȱ toȱ
judicialȱorgansȱ forȱcriminalȱenforcement.ȱ ȱWhatȱhappensȱwithȱ theȱ remainderȱ ȬȬȱ
theȱ administrativeȱ investigationsȱ ȬȬȱ isȱ unclear.ȱ ȱ Thisȱ goesȱ directlyȱ toȱ theȱ issueȱ
whetherȱ theseȱ administrativeȱ unitsȱ canȱ reallyȱ deliverȱ onȱ theȱ deterrentȱ effectȱ
requiredȱbyȱTRIPS.ȱ ȱ ȱ ȱ ȱ Inȱ contrast,ȱMalaysiaȱ“recordedȱ1,175ȱpiracyȱoffensesȱ inȱ
2005”ȱwithȱ“nearlyȱhalfȱofȱthoseȱcasesȱhav[ing]ȱbeenȱtakenȱtoȱcourtȱwhileȱtheȱrestȱ
remainȱ underȱ investigation”35ȱ –ȱ informationȱ thatȱ isȱ easierȱ toȱ understandȱ andȱ
representsȱmuchȱmoreȱvigorousȱenforcementȱeffortsȱperȱcapita.ȱ
ȱ
Iȱamȱsanguineȱ–ȱasȱ Iȱ thinkȱmanyȱgovernmentȱofficialsȱareȱ ȬȬȱaboutȱsomeȱofȱ theȱ
lossesȱ reportedȱ byȱ Americanȱ companiesȱ andȱ theirȱ tradeȱ associations,ȱ butȱ theȱ
informationȱtheyȱprovideȱonȱtheirȱenforcementȱexperiencesȱworkingȱwithȱChineseȱ
enforcementȱagenciesȱisȱusuallyȱeasierȱtoȱunderstandȱthanȱtheȱ informationȱfromȱ
theȱ Chineseȱ government.ȱ ȱ ȱ ȱ Thisȱ isȱ notȱ becauseȱ theȱChineseȱ areȱ tryingȱ toȱ beȱ
opaque.ȱ ȱ Iȱbelieveȱ theyȱareȱgenuinelyȱ tryingȱ toȱbeȱmoreȱ transparent,ȱbutȱ itȱ isȱaȱ
slowȱlearningȱcurveȱ–ȱandȱoneȱinȱwhichȱweȱAmericansȱmustȱalsoȱmakeȱbigȱeffortsȱ
toȱbridgeȱtheȱcommunicationsȱgap.ȱ

ANYȱCASEȱSHOULDȱBEȱCAREFULLYȱTIMED,ȱDRAWNȱOUT,ȱANDȱWITHȱCOMPLETEȱ
TRANSPARENCYȱTOWARDȱBEIJINGȱ
ȱ
IfȱtheȱUnitedȱStatesȱdecidesȱtoȱinitiateȱaȱdisputeȱsettlementȱcaseȱagainstȱChina,ȱitȱ
mustȱbeȱcarefullyȱtimed,ȱdrawnȱout,ȱandȱwithȱcompleteȱtransparencyȱtowardsȱ–ȱ
indeed,ȱasȱcloseȱtoȱcooperationȱasȱpossibleȱȱwithȱ–ȱBeijing.ȱȱȱ
ȱ
Theȱfirstȱpointȱseemsȱobvious.ȱȱTheȱtimingȱofȱaȱWTOȱcaseȱshouldȱbeȱgovernedȱbyȱ
diplomaticȱandȱstrategicȱconsiderationsȱbeyondȱbeingȱ“fedȱup”ȱwithȱtheȱlevelsȱofȱ
infringementȱinȱChina.ȱȱWhileȱtheȱissueȱisȱveryȱseriousȱforȱourȱtradeȱrelations,ȱweȱ
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needȱtoȱbeȱhonest:ȱȱtheȱprofligacyȱofȱtheȱAmericanȱtradeȱdeficitȱwithȱChinaȱmeansȱ
thatȱevenȱifȱeveryȱiotaȱofȱIPȱinfringementȱinȱChinaȱstopped,ȱweȱwouldȱstillȱhaveȱaȱ
longȬterm,ȱ intolerableȱ tradeȱ imbalance.ȱ ȱBizarreȱasȱ itȱmayȱsound,ȱ theȱ incredibleȱ
sizeȱofȱtheȱU.S.ȱtradeȱdeficitȱwithȱChinaȱmakesȱIPȱinfringementȱlessȱurgentȱrelativeȱ
toȱotherȱaspectsȱofȱourȱbilateralȱrelationship.ȱȱȱ
ȱ
InȱconsideringȱanyȱpossibleȱWTOȱcase,ȱitȱisȱveryȱimportantȱthatȱweȱlookȱ[a]ȱatȱtheȱ
amountȱofȱtimeȱreasonablyȱneededȱbyȱtheȱChineseȱtoȱfulfillȱmostȱofȱtheirȱrecentȱ
commitmentsȱinȱtheȱJulyȱ2005ȱmeetingȱofȱtheȱIPȱworkingȱgroupȱofȱtheȱU.S.ȬChinaȱ
JointȱCommissionȱonȱCommerceȱandȱTradeȱ(JCCT)36ȱandȱ[b]ȱtheȱamountȱofȱtimeȱitȱ
willȱreasonablyȱtakeȱforȱincreasedȱenforcementȱeffortsȱtoȱreduceȱpiracy.ȱȱȱȱ

ȱ
Overȱ theȱpastȱ fewȱ years,ȱ theȱChineseȱ governmentȱhasȱ announcedȱ aȱ varietyȱ ofȱ
effortȱtoȱstrengthenȱIPȱenforcementȱ–ȱsoȱmanyȱthatȱaȱpersonȱoutsideȱgovernmentȱ
circlesȱhasȱaȱhardȱ timeȱkeepingȱ track37ȱ ȬȬȱasȱwellȱasȱaȱhardȱ timeȱ tellingȱwhatȱ isȱ
newȱfromȱwhatȱisȱ“repackaged”ȱ[inȱtheȱsenseȱthatȱAmericanȱpoliticiansȱoftenȱreȬ
labelȱandȱ recombineȱexistingȱprogramsȱandȱannounceȱ themȱasȱnewȱ initiatives].ȱȱȱ
AnyȱWTOȱ caseȱ shouldȱ beȱ timedȱ soȱ asȱ toȱ allowȱ theȱ “dustȱ toȱ settle”ȱ onȱ theseȱ
initiatives,ȱsoȱthatȱChina’sȱtradingȱpartnersȱ–ȱandȱultimately,ȱifȱnecessary,ȱaȱPanelȱ
–ȱ couldȱ determineȱ whichȱ enforcementȱ initiativesȱ haveȱ beenȱ implemented,ȱ toȱ
whatȱdegreeȱandȱwithȱwhatȱresults.ȱ ȱAsȱ toȱ“b,”ȱweȱalsoȱhaveȱ toȱrememberȱ thatȱ
thereȱmayȱbeȱaȱ lagȱ timeȱbetweenȱwhatȱconstitutesȱeffectiveȱenforcementȱandȱ itsȱ
deterrentȱeffect.ȱ
ȱ
Theȱnextȱtwoȱpointsȱmayȱnotȱbeȱsoȱobvious.ȱȱLegalȱscholarsȱrarelyȱadvocateȱthatȱ
casesȱshouldȱbeȱdrawnȱoutȱ–ȱthatȱisȱusuallyȱwhatȱweȱdoȱnotȱwantȱlegalȱsystemsȱtoȱ
do.ȱ ȱThereȱareȱalsoȱexpertsȱwhoȱ thinkȱ thatȱ ifȱ thereȱ isȱ toȱbeȱaȱWTOȱcaseȱagainstȱ
ChinaȱonȱIPȱenforcement,ȱitȱshouldȱbeȱquickȱandȱtoȱtheȱpoint,ȱbothȱasȱaȱmatterȱofȱ
politicalȱwillȱinȱWashingtonȱandȱasȱtoȱtheȱthinlyȱstretchedȱresourcesȱofȱUSTR.ȱ ȱIȱ
amȱnotȱsureȱthatȱisȱtheȱrightȱapproach.ȱȱAȱlong,ȱdrawnȱoutȱcaseȱ–ȱorȱaȱlongȱdrawnȱ
outȱprocessȱinȱwhichȱtheȱUSȱmakesȱitȱclearȱthatȱitȱwillȱinitiateȱaȱseriesȱofȱcasesȱonȱ
enforcementȱissuesȱȬȬȱcouldȱhelpȱbothȱsidesȱaddressȱtheȱtransparencyȱproblem.ȱȱAȱ
longerȱprocessȱwouldȱalsoȱgiveȱIPȱsupportersȱwithinȱChinaȱleverageȱtoȱshowȱtheȱ
restȱ ofȱ theȱ country’sȱ officialdomȱ andȱ businessȱ communityȱ thatȱ inadequateȱ IPȱ
enforcementȱ couldȱmeanȱ reducedȱ tradeȱ access.ȱ ȱ Itȱ isȱ commonȱwisdomȱ thatȱ IPȱ
enforcementȱwillȱgetȱbetterȱandȱbetterȱinȱtheȱfutureȱbecauseȱofȱtheȱexponentiallyȱ
growingȱ numberȱ ofȱ Chineseȱ patentȱ andȱ trademarkȱ holdersȱ –ȱ aȱ domesticȱ
constituencyȱthatȱwillȱdemandȱthatȱpiracyȱlevelsȱbeȱcurbed.ȱȱButȱhowȱmuchȱmoreȱ
quicklyȱwouldȱ IPȱenforcementȱ improveȱ ifȱ theȱChineseȱmanufacturersȱofȱ textilesȱ
andȱ consumerȱ goodsȱ cameȱ toȱ understandȱ moreȱ clearlyȱ thatȱ inȱ theȱ WTOȱ
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frameworkȱ accessȱ toȱ theȱ Americanȱ marketȱ isȱ directlyȱ linkedȱ toȱ effectiveȱ IPȱ
enforcement?ȱȱ
ȱ
ȱ Toȱbeȱhonest,ȱaȱ longȱdrawnȱoutȱ caseȱ (orȱ cases)ȱ isȱalsoȱ likelyȱ toȱproduceȱ
moreȱ evidenceȱ ofȱ deficientȱ IPȱ enforcement,ȱ bothȱ becauseȱ ofȱ howȱ theȱ disputeȱ
settlementȱprocessȱisȱstructuredȱandȱforȱreasonsȱspecificȱtoȱChina’sȱsituation.ȱȱȱAsȱ
theȱAppellateȱBodyȱnotedȱinȱtheȱECȱ–ȱSardinesȱcase:ȱ
ȱ

Indeed,ȱ theȱ disputeȱ settlementȱ processȱ itselfȱ alsoȱ providesȱ
opportunitiesȱforȱtheȱcomplainantȱtoȱobtainȱtheȱnecessaryȱinformationȱ
toȱbuildȱaȱcase.ȱȱInformationȱcanȱbeȱexchangedȱduringȱtheȱconsultationȱ
phase,ȱandȱadditionalȱ informationȱmayȱwellȱbecomeȱavailableȱduringȱ
theȱpanelȱphaseȱitself.ȱȱOnȱpreviousȱoccasions,ȱweȱhaveȱstatedȱthatȱtheȱ
argumentsȱofȱaȱpartyȱȈareȱsetȱoutȱandȱprogressivelyȱclarifiedȱinȱtheȱfirstȱ
writtenȱsubmissions,ȱ theȱrebuttalȱsubmissionsȱandȱ theȱ firstȱandȱsecondȱ
panelȱmeetingsȱwithȱtheȱpartiesȈȱ,ȱandȱthatȱȈ[t]hereȱisȱnoȱrequirementȱinȱ
theȱDSUȱorȱinȱGATTȱpracticeȱforȱargumentsȱonȱallȱclaimsȱrelatingȱtoȱtheȱ
matterȱ referredȱ toȱ theȱDSBȱ toȱbeȱ setȱoutȱ inȱaȱ complainingȱpartyȇsȱ firstȱ
writtenȱsubmissionȱ toȱ theȱpanel.Ȉȱȱ ȱThus,ȱ itȱwouldȱnotȱbeȱnecessaryȱ forȱ
theȱ complainantȱ toȱ haveȱ allȱ theȱ necessaryȱ informationȱ aboutȱ theȱ
technicalȱ regulationȱbeforeȱ commencingȱ anȱ actionȱunderȱ theȱDSU.ȱ ȱAȱ
complainantȱ couldȱ collectȱ informationȱ beforeȱ andȱ duringȱ theȱ earlyȱ
stagesȱofȱ theȱpanelȱproceedingsȱand,ȱonȱ theȱbasisȱofȱ thatȱ information,ȱ
developȱ argumentsȱ ȱ .ȱ .ȱ .ȱ thatȱmayȱbeȱputȱ forwardȱduringȱ subsequentȱ
phasesȱofȱtheȱproceedings.ȱ[footnotesȱomitted]38

ȱ
Aȱspecificȱexampleȱofȱhowȱaȱlong,ȱdrawnȱoutȱcaseȱcouldȱimproveȱourȱinformationȱ
ofȱ IPȱ enforcementȱ inȱChinaȱ isȱ theȱ 2008ȱBeijingȱOlympics.ȱ ȱTheȱ 2008ȱOlympicsȱ
poseȱ allȱ kindsȱ ofȱ challengesȱ forȱ theȱ Beijingȱ government.ȱ ȱ Almostȱ allȱ theseȱ
challengesȱ willȱ beȱ metȱ successfully,ȱ butȱ whenȱ itȱ comesȱ toȱ deficientȱ IPȱ
enforcementȱ–ȱandȱevidenceȱthereofȱ–ȱtheȱ2008ȱOlympicsȱconfrontsȱBeijingȱwithȱ
whatȱisȱlooksȱtoȱbeȱaȱlose/loseȱsituation.ȱȱȱIfȱrampantȱcounterfeitingȱofȱOlympicsȱ
logosȱ doesȱ occur,ȱ itȱ willȱ demonstrateȱ theȱ continuingȱ deficiencyȱ ofȱ theirȱ IPȱ
enforcementȱ–ȱwithȱ15,000ȱjournalistsȱonȱhandȱtoȱprovideȱcoverage.ȱȱOnȱtheȱotherȱ
hand,ȱ ifȱ rampantȱ counterfeitingȱofȱOlympicsȱ logosȱdoesȱnotȱoccurȱ itȱwillȱ showȱ
thatȱtheȱChineseȱgovernmentȱcanȱcontrolȱinfringementȱwhenȱitȱwantsȱto.39ȱȱȱ
ȱ
ȱ Thereȱ isȱ alsoȱ aȱ “transparency”ȱ onȱ theȱ Americanȱ side:ȱ ifȱ itȱ decidesȱ toȱ
embarkȱ onȱ aȱWTOȱ caseȱ overȱ IPȱ enforcement,ȱ theȱ U.S.ȱ mustȱ makeȱ itsȱ goodȱ
intentionsȱ clear.ȱ ȱ Ifȱ itȱ chosesȱ aȱ narrowlyȱ drawnȱ caseȱ intendedȱ toȱ beȱ endedȱ
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quickly,ȱthenȱitȱshouldȱbeȱpresentedȱasȱpartȱofȱwhatȱmayȱbeȱaȱmultiȬstep,ȱmultiȬ
caseȱeffortȱtoȱcrystallizeȱ theȱspecificȱnatureȱofȱIPȱenforcementȱobligationsȱunderȱ
theȱTRIPSȱAgreement.ȱ ȱRegardlessȱ ofȱwhetherȱ itȱ isȱ aȱnarrowȱ orȱmoreȱ broadlyȱ
drawnȱ case,ȱweȱ shouldȱhaveȱ constantȱ communicationsȱ–ȱaȱ thickȱdataȱ streamȱ ȬȬȱ
withȱ theȱChineseȱaboutȱsuchȱaȱcase.ȱ ȱByȱaȱ thickȱ“dataȱstream,”ȱ Iȱmeanȱnotȱ justȱ
officialȱ tradeȱ representativeȱ channels,ȱ butȱ Americanȱ officialsȱ andȱ nonȬ
governmentalȱ expertsȱvisitingȱChina;ȱChineseȱ officialsȱ andȱ expertsȱvisitingȱ theȱ
UnitedȱStates;ȱorchestratedȱ effortsȱ forȱdisseminationȱofȱdetailedȱ informationȱ toȱ
theȱ Chineseȱ businessȱ community;ȱ andȱ aȱ pushȱ forȱ clear,ȱ explanatoryȱ coverageȱ
everywhereȱ fromȱ theȱWallȱStreetȱ Journalȱ toȱTheȱSouthȱChinaȱMorningȱPost,ȱ fromȱ
ChineseȱlanguageȱwebȱblogsȱtoȱBeijing’sȱProcuratorialȱDailyȱ(aȱnewspaperȱforȱtheȱ
legalȱprofessionȱinȱChina).ȱ
ȱ
ȱ Everyoneȱneedsȱ toȱunderstandȱ thatȱ aȱWTOȱ caseȱoverȱ IPȱ enforcementȱ inȱ
Chinaȱ wouldȱ haveȱ veryȱ highȱ stakesȱ indeed.ȱ ȱ Aȱ caseȱ thatȱ producedȱ aȱ fullȱ
condemnationȱofȱChina’sȱenforcementȱeffortsȱseemsȱpoliticallyȱunlikely,ȱbutȱifȱitȱ
happened,ȱitȱcouldȱcreateȱdifficultiesȱwithinȱChinaȱ–ȱandȱgreatȱfearsȱthroughoutȱ
theȱdevelopingȱworld.ȱȱOnȱtheȱotherȱhand,ȱaȱfailedȱcaseȱaboutȱIPȱenforcementȱinȱ
Chinaȱ coupledȱwithȱwhatȱ appearsȱ toȱ beȱ billionsȱ ofȱ dollarsȱ inȱ ongoingȱ piracyȱ
wouldȱfuelȱantiȬWTOȱsentimentsȱinȱtheȱUnitedȱStatesȱ(andȱtheȱquestionȱwhetherȱ
weȱwouldȱbeȱbetterȱoffȱwithȱbilateralȱandȱpluriȬlateralȱtradeȱarrangementsȱinȱlieuȱ
ofȱtheȱWTO).ȱȱItȱisȱdifficultȱtoȱgaugeȱtheȱpresentȱstrengthȱofȱantiȬWTOȱandȱantiȬ
freeȱtradeȱopinionȱinȱtheȱU.S.,ȱbutȱitȱshouldȱbeȱtakenȱseriously.40ȱȱȱ

CONCLUSIONȱ
ȱ
ȱ Muchȱ hasȱ beenȱ madeȱ aboutȱ theȱ Chineseȱ conceptȱ ofȱ guanxi,ȱ personalȱ
relationshipsȱ thatȱ areȱ theȱ basisȱ onȱ whichȱ peopleȱ performȱ servicesȱ orȱ renderȱ
favorsȱtoȱoneȱanotherȱ(  ȱinȱtraditionalȱlogograph,ȱ  ȱinȱsimplifiedȱlogograph).ȱȱȱ
Inȱaȱsense,ȱitȱisȱaȱConfucianȱnotionȱofȱȱ“socialȱcapital”ȱ–ȱandȱquiteȱdifferentȱfromȱ
AmericansȱmeasuringȱmarketȱefficiencyȱwithȱarmsȬlengthȱ transactions.ȱ ȱAsȱoneȱ
ofȱourȱmodernȱ sourcesȱofȱ information,ȱ ifȱnotȱwisdom,ȱ says,ȱ“Theȱ relationshipsȱ
formedȱbyȱguanxiȱareȱpersonalȱandȱnotȱtransferable.”41ȱ ȱOneȱofȱtheȱfiveȱkindsȱofȱ
classicȱpersonalȱrelationshipsȱ (li)ȱdescribedȱ inȱConfucianismȱ isȱ theȱ friend/friendȱ
relationship.ȱȱȱȱ
ȱ

Iȱbeganȱtheseȱremarksȱbyȱnotingȱthatȱaȱ“crisis”ȱdoesȱnotȱbecomeȱaȱgoldenȱ
opportunityȱjustȱbecauseȱyouȱthinkȱaboutȱitȱfromȱaȱChineseȱperspectiveȱorȱwriteȱ
itȱinȱChineseȱlogograph.ȱȱWeȱmayȱbeȱapproachingȱaȱ“dangerousȱturningȱpoint”ȱinȱ
SinoȬAmericanȱ relationsȱbecauseȱofȱ theȱ IPȱenforcementȱproblemsȱ inȱChina,ȱbutȱ

Written Statement of Professor Justin Hughes/t-2006-06-08-China.doc/page 18 



thisȱ isȱ aȱpointȱ thatȱweȱ canȱmanageȱ asȱ friends.ȱ ȱUSTRȱ Susanȱ Schwabȱ saysȱ thatȱ
whenȱ dealingȱ withȱ China,ȱ “[i]tȱ isȱ bestȱ toȱ callȱ itȱ whereȱ itȱ isȱ andȱ notȱ pullȱ
punches,”42ȱ butȱ nonethelessȱ ourȱ disagreementȱ overȱ IPȱ enforcementȱ mustȱ beȱ
handledȱ asȱ friends.ȱ ȱ ȱ Justȱ asȱ thisȱwillȱ requireȱunderstandingȱ onȱ theȱAmericanȱ
side,ȱitȱwillȱalsoȱrequireȱunderstandingȱonȱtheȱChineseȱside.ȱȱȱ 
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